PROSPERITAS

A Policy Analysis from the Center for Freedom and Prosperity Foundation

June 2004 Vol.lV, Issuel

The OECD’s Dishonest Campaign Against
Tax Competition: A Regress Report?

The Organization for Economic Cooperation and Devel opment has a campaign against
tax competition — largely targeting so-called tax havens. After being threatened with
financial protectionism by the OECD, many low-tax jurisdictions made " commitments” to
weaken their attractivetax and privacy laws. But these nations and territories also stated
that their commitments would be valid only if all OECD nations agreed to the same
flawed rules. Fortunately, this"level playing field" requirement does not exist. Inits
original form, the European Union's Savings Tax Directive might have satisfied that
condition, but the EU failed to convince nations like Switzerland, Luxembourg, and the
United Statesto share confidential information about nonresident investorswith foreign
tax authorities. Nonetheless, the OECD is still using threats and extortion in an effort to
bully low-tax jurisdictionsinto hel ping high-tax nations enforce their bad tax laws. In so
doing, OECD officialsareacting in a dishonorable fashion. They failed to live up to their
end of the bargain, but they still want low-tax jurisdictionsto surrender their fiscal
sovereignty and compromise their economic futures. Moreover, the OECD also is
proposing discriminatory sanctions against blacklisted jurisdictions, a policy that is
completely inconsistent with previous commitments to impose uniform sanctions on all
nations and territories with market-based tax laws. The OECD’ s anti-tax competition
project has always been fundamentally flawed, but it has degenerated into a sordid and
discriminatory campaign to inhibit the devel opment of poor nationsto serve the narrow
interests of rich countries.

By Daniel J. Mitchell

The Organization for Economic Cooperation and Development (OECD) is
persecuting low-tax jurisdictions as part of its“harmful tax competition” initiative. The
Paris-based bureaucracy, comprised mostly of European nations, believesthat it isunfair
when jobs and investment migrate from high-tax economies to low-tax economies. The
OECD wants to hinder this process by giving high-tax governments the right to tax
economic activity that takes place outside their borders. Low-tax jurisdictions specifically
would be required to help high-tax nations track — and tax — flight capital.

In 2000, the OECD put dozens of low-tax jurisdictions on a blacklist and
threatened them with financial protectionism if they did not agree to this scheme.?

! This paper updates a Prosperitas published last October. That paper, entitled “ The Level Playing Field:
Misguided and Non-Existent,” can be found at http://www.freedomandprosperity.org/Papers/I pf/l pf.shtml.
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Economists and other public finance experts vigorously condemned the OECD scheme
because it promoted extra-territorial taxation and the double-taxation of saving and
investment — policies that are completely inconsistent with good tax policy.

Nonetheless, many low-tax jurisdictions were so concerned about the threat of
protectionist barriers that they sent so-called commitment letters to the OECD. But since
these jurisdictions also understood that unconditional surrender would condemn them to
economic decline, they clearly stated that they would only emasculate their attractive tax
and privacy lawsif all OECD member nations agreed to abide by the same misguided
rules. The OECD simultaneously committed to this“level playing field” principle and
also promised that financial protectionism would be imposed on any jurisdiction— even
an OECD country — that refused to eliminate its “tax haven” policies.

The*“level playing field” condition isimportant because several of the countries
that belong to the OECD - such as the United States, Switzerland, Luxembourg, and the
United Kingdom — also are “tax havens.” Like the jurisdictions on the OECD blacklist,
these OECD nations are sanctuaries for flight capital. People from around the world can
invest their money in places like London, New Y ork, Zurich, or Luxembourg and protect
themselves from all sorts of dangersin their home countries— including ethnic
persecution, crime, political instability, religious discrimination, corruption,
expropriation, and fiscal oppression.

Blacklisted jurisdictions, many of them relatively small and powerless, properly
argued that they should not have to acquiesce to the OECD’ s anti-growth policiesif
bigger and wealthier nations were not similarly disadvantaged. This created a stalemate,
but the OECD hoped that a European Union proposa known as the “ savings tax
directive” would create something roughly akin to alevel playing field by weakening
financia privacy lawsin OECD nations. Fortunately, this proposal has been emascul ated.
The United States refused to participate, and L uxembourg and Switzerland have chosen
to retain their financial privacy laws.*

Even though the OECD failed to comply with its side of the bargain, the Paris-
based bureaucracy is still pressuring low-tax nations and territories. In aremarkable
display of bad faith, the OECD wants these market-oriented jurisdictions to force their

2 Organization for Economic Cooperation and Development, Towards Global Tax Co-operation: Progress
in Identifying and Eliminating Harmful Tax Practices, June, 2000, available at
www.oecd.org/daf/falharm_tax/Report_En.padf.

3 Eric Engen and K evin Hassett, "Does the Corporate Tax Have a Future?' Tax Notes 30th Anniversary
Issue, Spring 2003. Available at http://www.ael.org/docL ib/20021222 raengehass0212.pdf.

“ Lisbeth Kirk, “Breakthrough in talks with Switzerland,” EU Observer, May 14, 2002, available at
http://eucbserver.com/?aid=16040& rk=1. John Rega, “ Switzerland to Miss Jan 1 Deadline for EU Tax
Plan,” Bloomberg.com, May 19, 2004, available at
http://quote.bloomberg.com/apps/news?pid=10000085& sid=afenliQZiijc& refer=europe. Anna
McLauchlin, “ Further setbacks for EU savings tax law,” EUpalitix.com, May 26, 2004, available at
http://www.eupolitix.com/EN/News/200405/89bc0b85-c9e5-4412-a146-7edec/c60f8b.htm. UlrikaTomas,
“EU warns savings tax directive could be delayed,” Tax-news.com, May 28, 2004, available at
http://www.tax-news.com/asp/story/story.asp?storyname=16160.
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domestic financial institutions to share confidential financial information with tax
authorities in other countries— even though OECD nations are alowed to preserve their
fiscal sovereignty and thus would not have to abide by these rules. Equally galling, the
OECD is also reneging on its commitment that there be uniform consequences for nations
and territories that refuse to comply. As such, jurisdictions on the blacklist could be
subject to financia protectionism while OECD nations with similar policies would

escape any sanction.

This paper isdivided into three sections. Thefirst part isareminder that the
OECD initiative isfundamentally misguided. The Paris-based bureaucracy seeksto
undermine tax competition in order to prop up the destructive policies of high-tax welfare
states. This section explains why tax harmonization is the wrong approach — something
the OECD would understand if it listened to its own economists. The second part
concisely demonstrates that the “level playing field” does not exist. It will show that
several OECD nations have policies that qualify them as “tax havens’ according to the
Paris-based bureaucracy’s own criteria.> Most important, it dissects the OECD’ s most
recent “ Sub-Group paper” — published on May 24 — and shows that the OECD has
violated its commitment to abide by the “level playing field” requirement. Last but not
least, the third part of the paper shows that the OECD is reneging on the promise to
impose “uniform consequences’ on nations and territories. The May 24™ Sub-Group
paper is extensively quoted to demonstrate the OECD’ s deceitful actions.®

Part |: The OECD is Seeking the Wrong Level Playing Field

The economics profession does not have many inalienable truths, but one of them
isthat competition is good. Competition leads to the efficient allocation of resources and
maximizes societal wealth. Rivalry among enterprises generates innovation and punishes
privilege. In short, competition is the process that improves living standards and quality
of life. Another inalienable truth is that monopoly is bad. Monopoly leads to waste and
inefficiency. It breeds favoritism and stiflesinitiative.

These principles of competition and monopoly apply to business and they apply to
government. In both cases, competition yields better results since providersin the public
and private sector must attend to the interests and desires of the general public.

Monopoly, by contrast, breeds sloth and alowest-common denominator approach to
decision-making.”

For all intents and purposes, the OECD’ s anti-tax competition initiative seeks to
create an “ OPEC for politicians.” A handful of bureaucratsin Paris, guided by a narrow
“tax enforcement Uber alles” mindset, want to insulate governments from the discipline

® The complete definition of "tax haven," aong with the OECD's tortured explanation of why tax
competition is bad, can be found at http://www.oecd.org/dataoecd/33/0/1904176.pdf .

® Entitled, “Sub-Group on Level Playing Field Issues: Proposals for Achieving aGlobal Level Playing
Field,” this paper is available at http://www.freedomandprosperity.org/oecd-global_forum_June 2004.pdf.
7 John O. McGinnis, "The Political Economy of Global Mulitlateralism," Chicago Journal of International
Law, Vol. 1, No. 2, Fall 2000. Available at http://cjil.uchicago.edu/contents/vin2/.
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of market forces. Thiswould delay the implementation of desperately needed economic
reforms and thus cause lower living standards®

Pro-growth tax policy

More specifically, the OECD vision is completely contrary to good tax policy.
There is agrowing consensus that low-rate, consumption-based, territorial tax systems
maximize economic growth.® The OECD's agenda, by contrast, is designed to help
certain countries maintain high tax rates and impose doubl e-taxation on saving and
investment - even when economic activity occursin other jurisdictions. One of the
desirable features of tax competition is that nations are induced to lower tax rates and
reduce the discriminatory tax treatment of income that is saved and invested. Indeed,
scholarly papers have shown that tax competition is having this beneficia effect. Of
course, thisis precisely why high-tax nations are seeking to undermine this liberalizing
process.

I nfor mation exchange istax harmonization

Tax harmonization exists when taxpayers face similar or identical tax rates no
matter where they work, save, shop, or invest. Harmonized tax rates eliminate fiscal
competition, much as a price-fixing agreement among gas stations destroys competition
for gasoline. Tax harmonization can be achieved two different ways:

* Explicit tax harmonization occurs when nations agree to set minimum tax rates or
decideto tax at the same rate. The European Union, for instance, requires that member
nations impose a value-added tax (VAT) of at least 15 percent. The EU also has
harmonized tax rates for fuel, acohol, and tobacco, and there are ongoing effortsto
harmonize the taxation of personal and corporate income tax rates. Under thisdirect form
of tax harmonization, taxpayers are unable to benefit from better tax policy in other
nations, and governments are insulated from market discipline.

* Implicit harmonization occurs when governments tax the income their citizens earn in
other jurisdictions. This policy of “worldwide taxation” requires governments to collect
financia information on nonresident investors and to share that information with tax
collectors from foreign governments. This “information exchange” system tends to be a
one-way street since jobs and capital generally flow from high-tax nationsto low-tax
nations. Under thisindirect form of tax harmonization, just as under the direct form
outlined above, taxpayers are unable to benefit from better tax policy in other nations,
and governments are insulated from market discipline.

8 Daniel Mitchell, “The Economics of Tax Competition: Harmonization vs. Liberalization,” in Marc A.
Miles, Ph.D., Edwin J. Feulner, Jr., Mary Anastasia O'Grady, and Anal. Eiras, ed., Index of Economic
Freedom, The Heritage Foundation, 2004, available at http://www.heritage.org/research/features/index/.
® Daniel J. Mitchell, "Jobs, Growth, Freedom, and Fairness: Why AmericaNeeds a Flat Tax," Heritage
Foundation Backgrounder No. 1035, May 25, 1995, and "Flat Tax or Sales Tax: A Win-Win Choice for
America," Heritage Foundation Backgrounder No. 1134, August 17, 1997.
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Both forms of tax harmonization have similarly counterproductive economic
consequences. In each case, tax competition is emascul ated, encouraging higher tax rates.
This hinders the efficient allocation of capital and labor, slowing overall economic
performance.

Severa Nobel Prize winners have commented on tax competition. James
Buchanan points out that "...tax competition ...is an objective to be sought in its own
right."% Milton Friedman writes, " Competition among national governmentsin the public
services they provide and in the taxes they impose is every bit as productive as
competition among individuals or enterprises in the goods and services they offer for sale
and the prices at which they offer them."** And Gary Becker observed that
"...competition among nations tends to produce arace to the top rather than to the bottom
by limiting the ability of powerful and voracious groups and politicians in each nation to
impose their will at the expense of the interests of the vast majority of their
popul ations."*2

The OECD should listen to its own economists

Ironically, the professional economists at the OECD agree with the academic
economists. Recognizing that tax competition is aliberalizing force in the world
economy, they have written that, “[T] he ability to choose the location of economic
activity offsets shortcomings in government budgeting processes, limiting a tendency to
spend and tax excessively.” The OECD economists do not try to scapegoat so-called tax
havens. Instead, they acknowledge that the real problem is bad tax policy, writing that,
“[I]llegal tax evasion can be contained by better enforcement of tax codes. But the root of
the problem appearsin many cases to be high tax rates.”

OECD economists understand the rel ationship between tax policy and economic
performance. They have estimated, “that economies grow one-half of 1 percent (0.5
percent) faster for every 10-percentage-point reduction in marginal tax rates.” They also
note that, “ the best way to improve economic performance would be to replace current
wage-income and capital-income taxes by a general tax on consumption.” Indeed, OECD
economists just called for lower tax ratesin Eastern Europe and cited Ireland as an
example of how a nation can use market-based policies to dramatically boost national
living standards.

Unfortunately, the division of the OECD responsible for the anti-tax competition
effort — the Committee on Fiscal Affairs—isinsulated from economic analysis or peer
review.'® Comprised primarily of lawyers and guided by representatives of tax agencies
from member governments, the CFA does not consider the broader impact of its work.

10 Geoffrey Brennan and James Buchanan (1980), The Power to Tax: Analytical Foundations of a Fiscal
Constitution (Cambridge University Press: Cambridge).

1 |_etter to Center for Freedom and Prosperity, 2001.

12 Gary Becker, "What's Wrong with a Centralized Europe? Plenty," Business Week, June 29, 1998.

1 Daniel J. Mitchell, “Paris, Taxes,” Techcentralstation.com, May 19,2004, available at
http://www.techcentral station.com/051904A.html .
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Economic growth, national sovereignty, constitutional freedoms, civil liberties, and free
trade are completely irrelevant to its deliberations.

Toits credit, the CFA is sometimes honest about its intentions. Beginning with its
original 1998 report, the CFA has explicitly stated that it wants to hinder tax competition
to prop up high-tax welfare states.** Statements from the OECD include:

L ow-tax policies"unfairly erode the tax bases of other countries and distort the
location of capital and services."

"[T]ax should not be the dominant factor in making capital allocation decisions.”

"These actions induce potential distortions in the patterns of trade and investment
and reduce global welfare."

Tax competition is "re-shaping the desired level and mix of taxes and public
spending.”

Tax competition "may hamper the application of progressive tax rates and the
achievement of redistributive goals.”

"Harmful tax practices may exist when regimes are tailored to erode the tax base
of other countries. This can occur when tax regimes attract investment or savings
originating elsewhere."

The OECD now tries to mask some of this statist ideology, and some documents
even include insincere statements in favor of very limited forms of tax competition. It is
worth noting, however, that section |.4 of the Sub-Group paper states that the purpose of
thelr anti-tax competition effort is, “...to prevent the migration of business to economies
that do not engage in transparency and effective exchange of information for tax
purposes.” The CFA leopard at the OECD has not changed its spots.

It is aso worth mentioning that the OECD is not being truthful when it claims that
its anti-tax competition project does not seek to interfere with the sovereign right of
jurisdictions to determine their own tax rates. The very first criterion the OECD usesto
define a*“tax haven” isthe presence of “zero or low tax rates.” The OECD also admitsin
the May 24t Sub-Group paper that its member nations frequently discriminate against
nations and territories that have tax rates below specified levels. Indeed, Annex 3 of the
Sub-Group paper contains 12 pages of information on discriminatory policies by OECD
member nations against low-tax jurisdictions— many of which exist expressly because
those jurisdictions have tax rates that are considered too low.™

1% For more information on the OECD project, see Daniel J. Mitchell, "An OECD Proposdl to Eliminate
Tax Competition Would Mean Higher Taxes and Less Privacy,” Heritage Foundation Backgrounder No.
1395, September 18, 2000, available at http://www.heritage.org/Research/Taxes/BG1395.cfm.

1> These rules generally involve the treatment of company subsidiaries operating in low-tax jurisdictions.
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Choosing the correct level playing field

The next part of this paper discusses whether a*“level playing field” exists-- but
thisignores the more important question — which is determining the correct level playing
field. Should the playing field be level because al nations agree to implement bad tax
policy that undermines competition and economic growth? Or should the playing field be
level because al nations agree to respect each other’ s sovereign right to control the
taxation of income earned inside national borders?

The OECD is pushing the first option — an approach that is inconsistent with good
tax policy and individual freedom. The rest of this paper will focus on whether thisfirst
option isbeing fairly applied. The paper will explain why the OECD’ s*level playing
field” does not exist and why the OECD isfailing to abide by its commitment to impose
uniform sanctions on “non-cooperative’ jurisdictions.

The OECD’ sdiscriminatory and deceitful actions should be condemned, but it is
important to realize that the complete disintegration of the “harmful tax competition”
project isthe only desirable outcome. Yes, alevel playing field would exist if nations
such as Luxembourg, Switzerland, the United States, and the United Kingdom agreed to
abide by the same rules that the OECD istrying to impose on the rest of the world, but
this ssmply magnifies the adverse impact of the “harmful tax competition” project on the
global economy. Victory will only be achieved if the OECD’ s scheme is abandoned and
all jurisdictions retain the sovereign right to control their own tax policy.

Part I1: The Non-Existent Level Playing Field

The OECD uses severa criteriato define a“tax haven.” First onthelist isthe
presence of low - or zero - tax rates.*® There are three other criteria, but the OECD is
most fixated on financia privacy laws. The Paris-based bureaucracy is opposed to these
laws since privacy protections make it harder for high-tax nations to track flight capital.
According to the OECD, "bank secrecy" hinders the ability of high-tax nations to enforce
thelr punitive tax laws.

The OECD wants to emasculate privacy laws by requiring low-tax jurisdictions to
collect confidential data on nonresident investors and then share that information with
foreign tax authorities. The OECD calls the policy “information exchange,” even though
the flow of data would be a one-way street. It is no exaggeration to state that the OECD’s
main short-term goal is the emasculation of privacy lawsin low-tax jurisdictions. Three
of the five bullet points in the summary of the Sub-Group paper focus on “information
exchange,” and Annex 4 of the Sub-Group paper contains a 20 page draft questionnaire
designed to determine al of the privacy protections that exist in low-tax jurisdictions.

Not surprisingly, low-tax jurisdictions do not appreciate the OECD’ sinterference.
But they have been placed between the proverbia "rock and a hard place.” These
jurisdictions understand that they would suffer if OECD nations subjected them to fiscal

16 http://www.oecd.org/dataoecd/33/0/1904176.pdf
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protectionism, but they al so recognize that acquiescing to the Paris-based bureaucracy
will cause severe economic damage.

The desire to escape this no-win situation eventually led low-tax jurisdictions to
unofficially embrace a"level playing field" strategy. These persecuted jurisdictions
correctly noted that many OECD member nations also have “tax haven” policies, and
they stated that they would not obey OECD demands unless all other jurisdictions agreed
to abide by the same misguided rules.

Thereal tax havens

Thelevel playing field requirement creates a bit of a problem for the OECD since
the world's biggest tax havens are all members of the Paris-based bureaucracy.'’ Indeed,
"onshore" jurisdictions that belong to the OECD may control as much as 80 percent of
the world's offshore business.'® The United States, for instance, has more than $5 trillion
of passive investment from overseas and much of that money benefits from very
attractive tax and privacy laws. The United Kingdom also has similar provisionsto attract
flight capital from around the world.

Switzerland and Luxembourg are even better sanctuaries for global investors.
Both nations have stronger privacy laws than the US and the UK, and these policies have
helped attract trillions of dollars of offshore business. Other OECD nations with “tax
haven” policiesinclude Austria and Belgium, both of which have bank secrecy laws
protecting nonresident investors. Last but not least, there are some non-OECD
jurisdictions such as Hong Kong, Singapore, and Malaysiathat actively compete for
“offshore” business.

Y et none of these jurisdictions were placed on the OECD's blacklist. Needless to
say, the nations and territories that were put on the blacklist vociferously complained
about the OECD’ s discriminatory approach. Equally important, they noted that non-
blacklisted “tax havens’ would be the biggest beneficiariesif they surrendered to the
OECD.

The EU savingstax cartel doesnot create alevel playing field

The OECD had hoped that this problem would be solved by a European Union tax
harmonization scheme known as the savings tax directive. Initsorigina form, the
directive would have required all 15 EU nations— and selected non-EU nations such as
the United States and Switzerland — to collect confidentia financial information about
nonresident investors and share that data with foreign tax authorities. While this proposed
cartel would not have completely satisfied the level playing field requirement, it would

1 See Marshall Langer, "Harmful Tax Competition: Who are the real tax havens?," Tax Notes
International, December 18, 2000. Available at http://www.freedomandprosperity.org/Articles/tni12-18-
00.pdf.

18 Richard J. Hay, "A Level Playing Field for Tax Information Exchange?," Review, Tax Planning
International, September 2003.
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have been a significant step. Blacklisted jurisdictions would have faced enormous
pressure to acquiesce.

Fortunately, the original EU directive was not implemented. In 2002, two senior
level Bush Administration officials announced that the American government was
opposed to the savings tax directive.’® The Chairman of the Council of Economic
Advisers stated that, "We are not for the European savings initiative,"?° and the Chairman
of the National Economic Council remarked that, "The Administration does not support
the EU savings directive. Thereis zero interest init."%

In an effort to keep the proposal aive, the EU chose to quietly ignore the US
position. But this ploy didn’t work because Switzerland refused to compromise its long-
standing commitment to financial privacy. And since Switzerland refused to surrender,
EU nations such as Luxembourg, Austria, and Belgium also refused to dismantle their
privacy laws. Indeed, the EU directive?® unambiguously protects a number of
jurisdictions from information sharing. Clause 17 of the preface, for instance, states,
"...Austria, Belgium and Luxembourg cannot apply the automatic exchange of
information..." Clause 18 states, "In order to avoid differencesin treatment, Austria,
Belgium and L uxembourg should not be obliged to apply automatic exchange of
information..." The Directive aso acknowledges that the non-EU nations control the fate
of the proposal. According to Clause 24:

"So long as the United States of America, Switzerland, Andorra, Liechtenstein,
Monaco, San Marino and the relevant dependent or associated territories of the
Member States do not all apply measures equivalent to, or the same as, those
provided by this Directive, capital flight towards these countries and territories
could imperil the attainment of its objectives. Therefore, it is necessary for the
Directive to apply from the same date as that on which al these countries and
territories apply such measures.”

While the ultimate fate of the EU savings tax directive is unknown, it clearly will
not require “information exchange” by the “tax havens’ that belong to the OECD. There
isno level playing field today and there will be no level playing field in the future.

The OECD reneges

In Section 1.3 of the May 24™ Sub-Group paper, the OECD admits that the level
playing field is supposed to apply to “all countries, large and small, OECD and non-

19 hitp:/iwww.freedomandprosperity.org/press/p10-29-02/p10-29-02.shtml.

2 Edward Alden, Francesco Guererra, and Amity Shlaes, "US opposes sharing information on savings
taxation: White House advisers come out against European request for data on foreign-held accounts,”
Financial Times, September 26, 2002.

2 International Money Management, "EU threatens Swiss again over information exchange," November 8,
2002.

2 Thetext of the directive can be found

at: http://europa.eu.int/smartapi/cgi/sga_doc?smartapi! celexapi! prod! CEL EXnumdoc& Ig=EN&nu
mdoc=32003L 0048& model=quichett.
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OECD.” It admitsin Section |.4 that “ All countries...should meet such standards.” And
the OECD admitsin Section 1.7 of the paper that “Central to the concept of a global
level playing field isthat it is fundamentally about fairness. A convergence of existing
practices of information exchange to meet high standards would achieve aglobal level
playing field.”

Y et these are empty words. There is no mechanism requiring OECD member
nations to change their laws. The battle over the EU savings tax directive unambiguously
demonstrates that several OECD nations have no intention of compromising their
appealing privacy laws. Moreover, there is no procedure to force jurisdictions like Hong
Kong and Singapore into the cartel. The OECD clamsin Section [11.C.ii.24 that “no
country be permitted to profit from being neither a party to the principles nor a part of the
process,” but the OECD’s only plan to make sure this happensis to “discuss how to
engage all relevant countries in the process.”

If the OECD had any honor, it would acknowledge that the level playing field
does not exist and it would abandon the project. At the very least, it would cease
harassing low-tax jurisdictions and devote all of its efforts to a campaign to convince its
own member nations to implement the ill-advised policies that the OECD wants
blacklisted jurisdictions to adopt.

Not surprisingly, the OECD has not chosen to behave in a decent fashion. Instead,
itisviolating its own commitment and it is still trying to compel low-tax jurisdictions to
become vassal tax collectors. The bureaucrats in Paris are not stupid, however, and they
do not admit that thisistheir strategy. Instead, they notein Section 11.9 that “It would be
ideal if al significant financial centres would agree to and implement high standards of
information exchange at the same time and in the same manner. However, because
information exchange generally isimplemented though bilateral agreements there will
inevitably be some timing differences in implementation.”

Trandated from bureaucratese into English, this means that low-tax jurisdictions
are expected to repeal their financial privacy protections while OECD member nations
with similar laws are permitted to protect their own interests.

Section I11 of the Sub-Group paper is entitled, “A process for achieving alevel
playing field,” but it offers no means of enlisting the cooperation of non-blacklisted
jurisdictions. It does propose in Section I11.C.i.18.athat “information would be compiled
on al OECD countries, all non-OECD Participating Partners, and all significant financia
centres that are outside of these two groups.” Such information theoretically would come
from the questionnaire in Annex 4 of the Sub-Group paper, but the OECD offers no
method of ensuring that jurisdictions would answer the questions or that they would
agree to change their laws.

Section 111.C.ii.23 says that thisinformation — or lack thereof — would be included

in areport, and Section 111.C.ii.24 says that the report would provide “ public recognition”
of jurisdictions that have policies approved by the OECD. It is unclear whether the
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bureaucrats at the OECD are naive enough to believe that this “public recognition” would
have any impact on any jurisdiction’ s decision-making process.

In the “Concluding Remarks’ of the Sub-Group paper, the OECD saysit isvital
that “all significant financial centres’ participate to ensure “that financial centres that
meet such standards are not unduly disadvantaged.” Thisisrubbish. The level playing
field does not exist and there is no possibility that it will exist in the next ten years. The
OECD’ s continued persecution of low-tax jurisdictionsis disgraceful.

The OECD’s Deceptive Tactics

From its very inception, the OECD’ s anti-tax competition campaign has been
marked by deceit. Their unethical behavior fallsinto three broad (and inter-rel ated)
categories:

1. Deliber ate misstatements. Throughout the entire process, the OECD hastried to
mislead low-tax jurisdictions. The Paris-based bureaucrats have mischaracterized the
positions of some jurisdictions while trying to strong-arm other jurisdictions. They refer
to their initiative as an “inclusive process’ even though low-tax jurisdictions are
participating under duress. They talk about “mutual benefits through bilateral
implementation” even though jurisdictions with good tax law do not try to tax income
outside their borders— and thus receive no benefit from the OECD’ s one-way
information exchange schemes. Worst of all, the OECD promises “a consistent and
rigorous approach to any failure to implement” even though the Sub-Group paper
explicitly acknowledges that OECD member nations have no obligation to sanction other
OECD nations.

2. Reneging on agreements. The OECD misuses its control of the drafting processto
produce documents that do not accurately reflect discussions with representatives of low-
tax jurisdictions. To alarge extent, the entire May 24 Sub-Group paper fallsinto this
category since the OECD istrying to sidestep its previous commitments for both alevel
playing field and uniform consequences. Indeed, the OECD’ s own website
(www.oecd.org/document/35/0,2340,en 2649 34897 15091043 1 1 1 1,00.html)
acknowledges that thereis *“no consensus’ among OECD nations to permit foreign
governments access to bank information — and no consequences for the OECD nations
that blocked the consensus.

3. Creating agreements wher e none exist. The OECD is very clever about taking one of
their talking points from one meeting and characterizing it as a consensus viewpoint in
the documents prepared for the next meeting. A good exampleis the language in Section
11.6 of the May 24 Sub-Group paper: The OECD takes boilerplate language generated by
the Ottawa Global Forum and tries to characterize that as a sweeping endorsement of the
OECD’s“Model Agreement” on information sharing. Numerous low-tax jurisdictions
also complain that the OECD draft documents deliberately distort what is actually said in
meetings.
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While some OECD tactics deserve condemnation, others are perversely clever.
The bureaucrats are particularly skilled at using language to drive the debate in a certain
direction. The Sub-Group paper refers to low-tax jurisdictions as “ Participating Partners’
in an absurd effort to create a sense that everyone should be equally anxious to
undermine tax competition. The OECD endlessly refersto “high standards’ of
information exchange in asilly effort to put bad tax policy in a nice-sounding package.
The OECD even talks about “public recognition” for jurisdictions that surrender their
fiscal sovereignty, asif apat on the head from the Paris bureaucracy could somehow
compensate for suicidal actions.

Part I11: The Fantasy of Uniform Consequences

In addition to promising alevel playing field if low-tax jurisdictions made
commitments, the OECD also promised that financial protectionism would be imposed
equally on all jurisdictions that chose to retain “tax haven” policies. The May 24™ Sub-
Group paper reiterates this commitment. The Summary of the paper acknowledges, “The
importance of uniform consequences for failure to implement the standards of
transparency and effective exchange of information in connection with the evaluation of
the achievement of the global level playing field.”

Despite this strong statement, the fine print of the Sub-Group paper completely
reneges on that promise. Buried in the annexes, the OECD clearly states that its member
nations are under no obligation to impose uniform consequences. Here are afew of the
incriminating passages:

Annex 3.34 explicitly states that “The 2000 Report also acknowledged,
however, that countries retain the right to apply, or not apply, defensive
measures unilaterally to any jurisdiction.

Annex 5.29.c states that “...each participant retains the sovereign right to
apply or not apply any defensive measures as appropriate, either within or
outside aframework of co-ordinated defensive measures.”

Annex 5.29.d states that “ Each participant may choose to implement and
enforce the defensive measures...”

Annex 5.29.e states that “ There are different forms of harmful tax practices
and different defensive measures may be appropriate in different
circumstances.”

A new attack on low-tax jurisdictions

The OECD’ s dishonesty is appalling, but it gets worse. Also buried in the annexes
is language proposing specific additional methods that can be used to apply
discriminatory sanctions against blacklisted jurisdictions. For instance:

Prosperitas: A Policy Analysis fromthe Center for Freedom and Prosperity Foundation



The OECD's Dishonest Campaign Against June 2004
Tax Competition: A Regress Report Page 13

Annex 5.31 outlines a special procedure by which “any OECD member
country” can propose sanctions against a non-OECD jurisdiction, and that
“OECD member countries will then discussthe issue.” Interestingly, even this
proposal acknowledges*...the sovereign right of member countries to apply
or not to apply defensive measures...”

Annex 5.33 welcomes “Non-OECD economies that wish to associate
themselves with the work on harmful tax practices” and says that those
countries “may also want to co-ordinate their actions with those of OECD
member countries.”

In other words, the OECD not only has no intention of applying “uniform
consequences,” but it also envisions even stronger efforts to harass and discriminate
against blacklisted low-tax jurisdictions.

Conclusion

The OECD made two commitments to low-tax jurisdictions. First, it promised
that it would achieve a“level playing field.” This promise has been broken. Second, it
committed to the even-handed application of sanctions against nations and territories with
free market tax policy. This*uniform consequences’ promise also has been broken. Low
tax jurisdictions should be outraged by the OECD’ s deceitful actions.

L ow-tax jurisdictions now have a compelling reason to resist OECD pressure due
to the absence of a“level playing field” and the abandonment of “uniform
conseguences.” But the debate should not focus solely on these technical issues. L ow-tax
regimes must aggressively defend tax competition as aliberalizing force in the world
economy. For too long, low-tax jurisdictions have been defensive, acting asif there was
something wrong with pro-market tax and privacy laws. The time has come to point the
finger of blame at the real culprits- the uncompetitive European welfare states whose bad
tax laws have hobbled economic growth and caused aflight of jobs and capital. It is
nations like France and Germany that are harming the world economy.

Advocates of tax harmonization policies such as information exchange have no
moral legitimacy. They are pursuing policiesthat will diminish globa economic growth
and reduce individual opportunity. Developing nations would suffer most, since they
would be effectively prohibited from using good tax law to attract economic development
- much as Western nations experienced their growth spurts during the 1800s prior to the
enactment of income taxes.

Tax competition has helped lower tax rates around the world. Tax competition has
hel ped reduce discriminatory taxes on income that is saved and invested. And since even
OECD economists have widely written that lower tax rates and proper treatment of
capital are important contributors to economic growth, the time has come to seize the
moral high ground.
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