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The Threat to Global Shipping from Unionsand High-Tax
Politicians. Restrictions on Open Registries Would Increase
Consumer Pricesand Boost Cost of Gover nment.

“Open registries’” for shipping have a beneficial impact on the global economy by
competing to offer shipowners the best tax and regulatory environment combined
with efficient service. This process of jurisdictional competition among ship
registries has helped reduce costs in the shipping industry — with consumers
reaping the lion’s share of the benefit. Notwithstanding the benefits they generate
for the global economy, open registries are being attacked on two fronts. The first
attack comes from the Organization for Economic Cooperation and Devel opment
(OECD), acting on behalf of high-tax gover nments that maintain monopolistic
“national registries.” These registries tend to be much more expensive and much
less efficient, so shipowners over time have been abandoning national registries
to escape burdensome red tape and onerous taxation. The second attack comes
from seafarer unions, coordinated and represented by the International Transport
Workers' Federation (ITF). Unions wielded enormous power prior to the advent
of open regidtries, in large part because they used their political muscle to
persuade politicians to set rules for national registries that increased union
leverage. The U.S. government has wisely resisted the anti-competitive agenda of
the OECD and ITF. As the Maritime Administrator at the Department of
Transportation correctly noted, “ ...it is not the policy of the United Sates to
dictate where ship owners invest their money or register their ships.” ! Advocates
of economic liberalization should support open registries. Free trade and free
markets are good for the United States and good for the world economy.

By Danidl J. Mitchell

I ntroduction

Worldwide trade is important to America s nationd interests, and a competitive
and efficient internationd shipping market is vitd to internationd trade. Thisiswhy
“open regigries’ for shipping have such a beneficia impact on the globa economy.

! Testimony of William Schubert, Maritime Administrator, Department of Transportation, to the Special
Oversight Panel on the Merchant Marine of the House Armed Service Committee, June 13, 2002. Available
at http://armedservices.house.gov/openingstatementsandpressrel eases/ 107thcongress/02-06-
13schubert.html .
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These regigtries, maintained by about 30 nations, are open to shipowners from al nations.
And since owners have the freedom to choose where to “flag” their ships, open regidtries
compete to offer the best tax and regulatory environment combined with efficient service.
This process of jurisdictional competition among ship registries has helped reduce costs
in the shipping industry — with consumers regping the lion’s shere of the benefit.

Notwithstanding the benefits they generate for the globa economy, open
regidries are being atacked on two fronts. The first attack comes from high-tax
governments, many of whom maintain monopolitic “nationa regidries” These
registries tend to be much more expensive and much less efficient, so shipowners over
time have been abandoning nationd registries to escape burdensome red tape and onerous
taxation. Politicians from high-tax nations, not surprisingly, resent this development since
they lose a captive source of tax revenue aswell as power over a segment of the
economy. These paliticians are working through the Organization for Economic
Cooperation and Development (OECD), an international bureaucracy based in Paris, in
an effort to curtall open registries and bring back the days when nationd registries could
exercise monopoly power. This effort is rather discriminatory, incidentdly, Snceit
conveniently overlooks the handful of OECD nations that have created their own de facto

open regidries.

The second attack comes from seafarer unions, coordinated and represented by
the International Transport Workers' Federation (ITF). Unions wielded enormous power
prior to the advent of open regidtries, in large part because they used ther politica
muscle to persuade politicians to set rules for nationd regigtries that increased union
leverage. But it has become increasingly difficult for unionsto make unilatera demands
now that open regigtries are such an important part of the shipping market. Smply stated,
open regidries give shipowners the ability to flee agovernment that imposes unfavorable
labor regulations. Needless to say, seafarer unions would like to inhibit these market
forces, which iswhy they have launched a campaign againg whet they cal “flags of
convenience’ or FOCs. Like the OECD, the ITF effort gives a free pass to some of the
open regidries that are maintained by OECD nations.

For dl intents and purposes, high-tax governments and unions have created an
unholy dliancein an effort to cripple or diminate open registries. This effort should be
resisted, both because monopolistic national registries are inconsistent with free trade and
als0 because open registries benefit America, the world' s biggest exporter and importer.
Fortunately, the United States government, led by the Coast Guard, has resisted efforts at
the International Maritime Organization (IMO) to undermine open registries.
Representatives of the Coast Guard recogni ze the importance of shipping to America, and
they have dso identified and acknowledged the good safety and security records of many
of the most Sgnificant open regidries.

The fight to preserve open regidiriesis part of a broader internationd battle
between advocates of jurisdictional competition and defenders of government monopoly
power. Competition between governments promotes better policy and innovation, but
gpecid interest groups resent this process since it hinders their ability to obtain unearned
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wedlth. But thisis precisely why jurisdictional competition should be defended, whether
in the fidd of taxation, regulation, or shipping.

The Essential Role of Ocean Shipping ... and Open Registries

Internationa trade has become an increasingly important part of the globa
economy, and more than 80 percent of world trade travels by ship.2 Worldwide trade
flows by sea have jumped by 75 percent from 1975-2000, an increase of 2.5 hillion tons3
The dramatic incresse in trade even led the OECD to admiit thet, “Fredy flowing
internationd trade, carried predominantly by alarge and heterogeneous fleet of ocean
going vessds, has been the impetus behind the significant advances in world prosperity
experienced in the second- half of the 20" century.”*

As both the world' s biggest exporter and the world' s biggest importer, the United
States regps disproportionate benefits as trade expands. According to testimony from a
Coagt Guard officid, “Maritime industries contribute neerly 1 trillion dollars annualy to
the Gross Domestic Product of the United States with over 95% of our overseas
commerce carried through our nation’ s segports.”

Much of this trade depends on foreign-flagged ships— most of them from nations
with open regidries. An officid from the Department of Trangportation’s Maritime
Administration noted that, “Over 97 percent of U.S. overseas trade (by tonnage) now
arrives or departs on foreign vessals”® Nearly two-thirds of that trade is carried on ships
from open regigtries, with ships from Liberia, Panama, and Bahamas accounting for the
lion's share.”

2 “Security in Maritime Transport: Risk Factors and Economic Impact,” Organization for Economic
Cooperation and Development,” July 2003. Available at
http://www.oecd.org/datacecd/19/61/18521672.pdf.

3 Martin Stopford, “ Defining the future of shipping markets,” 1TIC Forum 2000, October 2, 2000.
Available at http://www.clarksonresearch.com/acatal og/future. pdf.

4 «Security in Maritime Transport: Risk Factors and Economic Impact,” Organization for Economic
Cooperation and Development,” July 2003. Available at
http://www.oecd.org/dataoecd/19/61/18521672.pdf.

® Testimony of Paul J. Pluta, Rear Admiral, United States Coast Guard, to the Special Oversight Panel on
the Merchant Marine of the House Armed Service Committee, June 13, 2002. Available at
http://armedservices.house.gov/openingstatementsandpressrel eases/ 107thcongress/02-06-13pluta.html .
® Testimony of William Schubert, Maritime Administrator, Department of Transportation, to the Special
Oversight Panel on the Merchant Marine of the House Armed Service Committee, June 13, 2002. Available
at http://armedservices.house.gov/openingstatementsandpressrel eases/107thcongress/02-06-
13schubert.html .

" Testimony of Y oram Cohen, Chief Executive Officer, LISCR, to the Special Oversight Panel on the
Merchant Marine of the House Armed Service Committee, June 13, 2002. Available at
http://armedservices.house.qgov/openingstatementsandpressrel eases/ 107thcongress/02-06-13cohen.html .
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World's Largest Ship Registries
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It is very much worth noting that the term “ open registry” is used inconsstently
and ambiguoudy. The Internationa Transport Workers Federation maintainsalist (see
Figure 1) of 28 nations and territories that maintain open registries?® but thislist is
somewhat subjective. The list seems designed to target smaller jurisdictionsin the
developing world, perhaps because, apart from their Sze and relative underdevel opment,
they are jurisdictions in which there is no condtituent union of the ITF. The ITF list
includes Germany, but many other OECD nations have de facto open regidtries, including
the United Kingdom's home registry, ®1° Denmark,'! Norway, and Holland.? The United
States Maritime Administration list of open registries currently includes Hong Kong, 34
and last year's list included Norway and Singapore as open registries ™

8 “FOC Countries,” International Transport Workers Federation. Available at
http://www.itf.org.uk/english/flagsconvenience/countries/index.htm

% “More UK vessels held at ports,” Lloyd' s List, March 24, 2004. See also, Sandra Speares, “RMT warns

on FoC status for UK -flagged ships,” Lloyd’sList, July 28, 2004.

10 All the Category 1 Dependant Territory “Red Ensign” Registries, which operate to the same standards as
the UK Registry, apart from union membership amongst the crew, are listed

1 Andrew Draper, “I TF threatens FoC status for Daneflag,” Lloyd's List, December 22, 2003.

12| loyd'sList, “Casualtiesfall but thorny issues remain,” February 10, 2003.

13 « Self-Propelled Oceangoing Vessels 1,000 Gross Tons and Greater,” Maritime Administration, 2004.
Available at www.marad.dot.gov/Marad Statistics/M FW -1-04.pdf.

14 Hong Kong is an interesting absentee from the I TF list. It was a Dependant Territory Red Ensign register
until the Territory reverted to China; now it isthe second registry of China, much like the Norwegian
second registry. It does not require Hong Chinese as crew; and in fact Hong Kong flagged ships are
crewed almost exclusively by low paid Chinese from mainland China, who are legally prohibited from

access to Hong Kong and the Hong Kong courtsif they need legal redress against the ship Crew access to
the courts of the flag jurisdiction in the event of personal injury or unpaid wagesis one of the ITF's
principal criteriato determine FOC status.

15 « self-Propelled Oceangoing Vessels 1,000 Gross Tons and Greater,” Maritime Administration, 2003.
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Figure 1. Open Registries
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While the definition may be ambiguous, the trend is very clear. More and more of
the world' s ships are flagged with open regigtries. In the mid-1950s, open registries had
only 4 percent of the market, but that figure jumped to more than 30 percent by the mid-
1980s.1® Since then, open registries have captured more than 50 percent of the world ship
market, with many of the vessdls having exited from cogtly and inefficient nationd
regisers iq £;[he industrialized world.>” This trend has been particularly true for the world's
bulk flest.

16 SR. Tolofari, K.J. Button and D.E. Pitfield, “ Shipping Costs and the Controversy over Open Registry,”
The Journd of Industrial Economics, Vol. XXXI1V, No. 4, June 1986.

Y Testimony of William Schubert, Maritime Administrator, Department of Transportation, to the Special
Oversight Panel on the Merchant Marine of the House Armed Service Committee, June 13, 2002. Available
at http://armedservices.house.gov/openingstatementsandpressrel eases/107thcongress/02-06-
13schubert.html .

18 Riad a Khouri, “Maritime and Air Transport: The Potential Gains from Liberalization,” Third
Mediterranean Devel opment Forum, Cairo, March 1999.
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Who' s Who in Global Shipping

Ships and ship regigtries are not the only important participants in world shipping. There
are saverd other entities and organizations that play an activerole:

Classification Societies

These are organization that, in the words of the International Association of
Classfication Societies, “...establish and gpply technica standards in relation to the
design, congtruction and survey of marine related facilitiesincluding ships and offshore
structures.”*® There are dozens of classification societies, some with better reputations
than others.

Port State Control Authorities

Asthe name implies, these are the internationa organizations made up of the
jurisdictions with the world’s mgjor ports. There are three main port state control
authorities, in Paris (serving Europe), in Tokyo (serving the Asa- Pacific region), and the
United States. All three authorities monitor the quality (as defined by the deficiency and
detention records of the ships caling at the ports within their geographica sphere of
influence) of internationd shipping and then target particular flags on the basis of
deficiencies and detentions recorded for ships flying that flag,.*

| nter national Maritime Organization

The IMO isthe Branch of the United Nations dedling with shipping issues, focusing
primarily on safety, security, and pollution prevention.?* The IMO is the source of the
conventions and treaties which set the standard for shipping internationdly. FHag Sates
finance the IMO, with Panama, Liberia, and the Bahamas being the three biggest
contributors.?2

Single-Ship Companies

Shipowners generdly set up separate companies to own individua ships. As one author
has noted, “Because the investment in a ship is high and because each ship istraditiondly
considered a separate business, ship owners went a step further and began to own each
ship through a separate vehicle so that they would limit their exposure and risk to the
dang% that could be caused by the individud ship. The ‘single ship company’ was
born.”

19 “What are Classification Societies,” International Association of Classification Societies, London,
January 2004. Available at http://www.iacs.org.uk/ pdf/Class¥%20monograph.pdf.

20 « ghipping Industry Guidelines on Flag State Performance,” Maritime International Secretariat Services,
Ltd., London, 2003. Available at http://www.marisec.org/flag-perf ormance/flag-performance. pdf.

2! For more information, see

http://www.imo.org/includes/blastDataOnly.asp/data id%3D7520/What _is Poste%E8Final_Artwork.pdf.
22 « Frequently Asked Questions,” International Maritime Organization, London. Available at
http://www.imo.org/About/mainframe.asp?topic _id=774.

2 George C. Economou, “In defence of the ship owner — the OECD Report on Ownership and Control of
Ships,” Offshore Investment, September 2003.
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OECD Maritime Transport Committee

The Maritime Transport Committee is comprised of government officids (generdly from
the bureaucracies that handle shipping issues) from nations that belong to the
Organization for Economic Cooperation and Development. Because most OECD
governments have nationd regidries, and because the OECD has an ideological bias
againg jurisdictiona competition, this Maritime Trangport Committeeis hostile to open
regidries.

International Transport Workers Federation

The ITF isthe internationa federation of nationa unions representing a portion of the
shipping workforce. Like the OECD, the ITF is very hogtile to open registries since
unions have troubl e atracting members and wielding power in a competitive market.

UN Convention on the L aw of the Sea

There are numerous internationa treeties and conventions dedling with shipping. The
“UNCLOS’ agreement is frequently mentioned because the signatories (by no meansthe
magority of the states with registries, nationa or open) agree that ships must have some
connection with the jurisdiction where they are flagged. Opponents of open registries
argue that this somehow means that there should only be nationd registries and that they
should be open only to citizens of that nation.?*

US Government

The federal government has two bureaucracies that ded with shipping. Generdly
gpeaking, the Department of Transportation’s Maritime Administration oversees and
represents the US-flagged fleet and the Coast Guard is responsible for overseeing
compliance with safety and security requirements for shipsin U.S. waters.

Open Registries Benefit Consumers

According to the International Transport Workers Federation, a“flag of
convenience’ is characterized as one that dlows foreign ownersto register ships, has few
barriers to market entry and exit, imposes low taxes, and alows a free market in labor.?®
The ITF thinks these are negative characterigtics, but they more accurately should be
viewed as features of a genuine market. In other words, open registries are aform of free
trade and competition.

As might be expected, this system has generated impressive results, with large
increasesin efficiency and big reductions in price. The cost of seatransport fell by 80

24 «The Genuine Link,” International Transport Workers Federation, 2004. Available at
www.itf.org.uk/english/flagsconveni ence/whatare/genuinelink.htm
S «Ogloto Delhi,” International Transport Workers Federation, 1998.
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percent between 1970-2000.2° Open registries played amajor role. One expert
specificaly notesthat, “ The transfer of ownership to Flags of Convenience
was....arguably the most important contributor to cost reductions.”’

Another expert estimates that liberalization and competition helped reduce freight
rates by 40 percent in a 10-year period.?® And even the OECD was forced to
acknowledge that, “ The cost of seatransport as a percentage of the final sale cost of
many goods has decreased dramaticaly over the past 10-20 years. Transport for many
googs ggproximately 5% of FOB vaue now wheresas this figure was 4-5% afew years

ack.”

To be sure, these estimates are somewhat imprecise since the ocean transportation
marketplace is cyclicd, with demand for vessd space and supply of available containers
rising and falling depending on globa conditions* Even if the long-term trend is for
codsto fal, shipping rates can climb significantly in a short period of time. Last year, for
instance, was a very good year for ship owners thanks to high freight rates>! But price
spikes tend to be temporary as the market quickly adjusts, which is what happened
toward the end of 2003.32

Interestingly, competition from open registries has helped nationd registries shed
some of their inefficiencies. Moreover, market pressures to increase the qudity of
shipping have pushed up codts for ships on highly regarded open registries. An academic
study from the 1980s estimates thet open registries saw their cost advantage over
European registries shrink from 50 percent to 20 percent over a 10-year period.>® Another
study from the same period indicates that the cost advantage for open registries was 23
percent.>* Needless to say, it is unlikely that closed registries would have become more
efficient in the absence of competitive pressure.

Compstition is good for consumers, whether in the market for pet food, banks,
automobiles, haircuts, or shipping. When competition exigts, providers have amuch

26 Martin Stopford, “ Defining the future of shipping markets,” 1TIC Forum 2000, October 2, 2000.
Available at http://www.clarksonresearch.com/acatal og/future. pdf.

27 Martin Stopford, “Defining the future of shipping markets,” 1TIC Forum 2000, October 2, 2000.
Available at http://www.clarksonresearch.com/acatal og/future. pdf.

28 Riad al Khouri, “Maritime and Air Transport: The Potential Gains from Liberalization,” Third
Mediterranean Devel opment Forum, Cairo, March 1999.

29 “summary of the Workshop on Maritime Transport,” Organization for Economic Cooperation and
Development,” January 17, 2003. Available at http://www.oecd.org/datacecd/32/58/2489480.pdf.

30 Agricultural Ocean Transportation Trends, United States department of Agriculture, June 2000.
Available at http://www.ams.usda.gov/tmd/AgOT T/June2000/june2000pdf.PDF.

31 Martin Stopford, “Three Cheers for Shipping,” Fortis Bank Christmas Seminar, December 11, 2003.
Available at http://www.clarksonresearch.com/acatal og/fortis.pdf.

32 «On the crest of awave?’ The Economist, July 22, 2004. Available at
http://www.economist.com/business/displayStory.cfm?story_id=2947016.

33 Drewry, H.P., 1984, “Dry Bulk Carrier Operating Costs— Past, Present, and Future,” Study No. 122,
London.

34 SR. Tolofari, K.J. Button and D.E. Pitfield, “ Shipping Costs and the Controversy over Open Registry,”
The Journd of Industrial Economics, Vol. XXXI1V, No. 4, June 1986.
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bigger incentive to provide better goods and/or services for lower prices. Thisistruein
the private sector and it is true in the government sector. Open regigtries have generated
enormous benefits for the world economy, with the United States regping alarge share of
those benefits snceit isthe world' s biggest exporter and importer.

Not All Registriesare Created Equal

This paper is not designed to defend all open regidtries. Instead, it seeks to demondtrate
that these registries help the globa economy by encouraging greater competitiveness,
while dso demongtrating that open registries do not compromise safety and security. This
does not mean that dl open registries have sterling track records. Just asthere are
nationd registries with poor performance, there are open registries that have below-
average records.

It gppears that regigtries from industridized world — or registries managed in the
indudtridized world — have the strongest performance. Liberia sregidry, for instance, is
managed from the United States and iswiddy praised for out- performing severd highly
regarded national flags>® The Ide of Man aso is universdly recognized for its good track
record, while the Marshall ISands also enjoy a good reputation.*

Registries from the developing world, by contrast, have less impressive records —
regardiess of whether they are open or closed. Thisis not an argument, incidentadly, for
discrimination againgt developing nations. It istrue that poorer nations might experience
difficulty when creating and maintaining registries. Setting up aregistry —whether open

or closed — is a huge undertaking, requiring ingpectors, surveyors, lawyers and other
professionals.®” But this does not mean they are incapable of improvement. Indeed, with
the help of classfication societies, regidtries of both varieties from Belize, Russa, and S
Vincent and the Grenadines have recently taken strides in theright direction — and Malta,
Turkey, and Ukraine are now participating in similar programs.®

The Union Fight Against Efficient Competition

The Internationa Transport Workers Federation has been fighting against open
registries for more than 50 years:*® The campaign got started because, asthe I TF claims,
“...dter the Second World War shipping companiesincreasingly looked for waysto

3 David Osler, “Britannia’ s flag never waivestherules,” Lloyd's List, August 5, 2004.

3¢ Maritime Global Net, “ Shipping Industry Hits Flags with Blobs of Doubt,” November 25, 2003.
Available at http://www.malobal.com/news/dailystorydetails.cfm?storyid=3627& type=2.

37 loyd' s List, “ Casualties fall buy thorny issues remain,” February 10, 2003.

38 | loyd'sList, “Leading horsesto water,” April 16, 2004.

39 “Flags of convenience campaign,” International Transport Workers' Federation, 2004. Available at
www.itf.org.uk/english/flagsconvenience/index.htm
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escape the obligations placed on them by their flag states...”*° The ITF daimsthat “flags
of convenience’ are athreat to safety and security, but the real issue seems to be that
competitive open registries have lower labor costs. ** The ITF explicitly characterizes this
competitive market asa*“...rush to the bottom.”*? In other words, competition makes
shipowners more reluctant to acquiesce to excessive union contract demands.

The ITF smain god isto restore the monopoly power of nationd registriesin
countries where the congtituent unions of the ITF have their membership base. Indeed, it
would even like supra-nationd regulation of the indudtry, seeking, “The dimination of
the [flag of convenience] system and the establishment of a regulatory framework for the
shipping industry.”*® Clearly this would undermine the economically beneficia
competitive influence of the open regigtries, but the I TF also seesthat asaway of
reducing the limited competition that exists between nationd registries — something that
isimportant to the ITF since it seeslow-cost nationa registries such as Chinaasa
threat.** The I TF relies on three basic arguments:

Open registriesare a violation of international law. The ITF effort involves,
“A politica campaign designed to establish by internationa governmentd
agreement a genuine link between the flag a ship flies and the nationdity or
residence of its owners, managers and seafarers, and so eiminate the flag of
convenience entirely.”*® The ITF specificaly cites a clause from the 1958 Geneva
Convention on the High Seas, which satesin Article 5 that “There must be a
genuine link between the State and the ship, in particular, the State must
effectively exerciseitsjurisdiction and control in adminigrative, technica and
socid matters over shipsflying its flag.”*®%” The real debate, of course, iswhat
conditutes “agenuinelink” — arather interesting issue snce ships, athough they
continue to have the name of the port of registry on the hull rarely have a“home
port” and instead spend the bulk of their time traveling in internationd waters.
Not surprisingly, the I TF has a sdlf-interested definition, asserting that, “...a
genuine link requires thet there be located within the flag State a substantial entity
which can be made responsible for the actions of the ship and this obligation is

40 «section 1.3: What are Flags of Convenience?’ International Transport Workers' Federation, 2004.
Available at www.itf.org.uk/english/fl agsconvenience/reports/2002/section01/what-are-foc.html .

41 SR. Tolofari, K.J. Button and D.E. Pitfield, “ Shipping Costs and the Controversy over Open Registry,”
The Journd of Industrial Economics, Vol. XXXI1V, No. 4, June 1986.

42 “What are flags of convenience?’ International Transport Workers' Federation, 2004. Available at
www.itf.org.uk/english/flagsconvenience/whatare/index.htm

43 “What are Flags of Convenience (FOCs)?" International Transport Workers' Federation, 2004.
Available at www.itf.org.uk/itfweb/seafarers/foc/Body_foc.html .

44 «“What do FOCs mean to seafarers,” International Transport Workers' Federation, 2004. Available at
www.itf.org.uk/english/flagsconvenience/whatmean/index.htm

45 “Flags of convenience campaign,” International Transport Workers' Federation, 2004. Available at
www.itf.org.uk/english/flagsconveni ence/index.htm

46 “The Genuine Link,” International Transport Workers Federation, 2004. Available at
www.itf.org.uk/english/flagsconveni ence/whatare/genuinelink.htm

" The open registries that are well resourced do this better and certainly more efficiently than the parochial
national registries, which tend to use only their own surveyors.
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not discharged by FOCs which permit ‘brass plate’ single ship companies...”*®

This argument ignores the role of the ship manager, identified by the US Coast
Guard and the IMO asthe key entity in the control of, and responsibility for, a
ship.

Open regigtries under mine safety. The ITF dleges that open registries have

Page 11

older ships and require workers to be on the job longer. The combination of these

factors supposedly undermines safety, leading to accidents to both ships and

seafarers.® The I TF cites examples of accidents involving open registry ships, but

al regidries suffer occasond accidents, so thisis not very illuminating. The key
guestion iswhether certain registries have accident ratesthat are persstently
above international averages. Aswill be discussed in a subsequent section, there
IS no evidence that open registries have inferior safety records.

Open registriesare athreat to security. A more recent component of the ITF

effort is the assertion that open registries somehow compromise the war against
terrorism. The specific accusation is that nations with open registries often have
laws protecting the privacy of shipowners, and this might alow terroriststo usea
ship ether as aweapon or to smuggle weapons, or to finance terrorism. The ITF
therefore aguesthat, “ .. .security requires knowledge of the identity of ships
beneficid owners...”>° Critics respond by noting that the important issueis
control of the ship. Most ships are akin to rentd cars, they explain, so just asit
does not help to know that Hertz owns a car that was used in a bank robbery,

neither does it help to know the name(s) of the passive investor(s) who own ships.

If aterrorist organization finances ships as part of itsfund raisng activitiesit is
unlikely to declare its ownership interest.

The US Merchant Marine Fleet

The United States has arather smdl fleet, only the world's 12" largest fleet.®* In large
part, thisis because the U.S. operates a nationd registry with onerous labor regulations
and arequirement that the ship be built in the U.S. This policy isinconsstent with
America s nationd defense interests. In part to ensure adequate sedlift capability in

“8 “The Genuine Link,” International Transport Workers' Federation, 2004. Available at
www.itf.org.uk/english/flagsconveni ence/whatare/genuinelink.htm

49 “What do FOCs mean to seafarers?’ International Transport Workers Federation, 2004. Available at

http://www.itf.org.uk/english/flagsconveni ence/whatmean/index.htm
%0 « Section 3.2: Maritime Security” International Transport Workers Federation, 2002. Available at
www.itf.org.uk/english/flagsconveni ence/reports/2002/section03/maritime-security.html .

°1 « Self-Propelled Oceangoing Vessels 1,000 Gross Tons and Greater,” Maritime Administration, 2004.

Available at www.marad.dot.gov/Marad_Statistics/M FW -1-04.pdf.
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wartime, the United States therefore subsidizes owners and operators of US-flagged
vessas.®? The United States dlso maintains a“ Ready Reserve Force™® and a“National
Defense Reserve Fleet”™* — though there is considerable doubt regarding the effectiveness
of the overdl American policy.

In many ways, however, some open regidries are an unofficid part of the U.S. fleet. One
critic of open registries even noted that, “Liberia has hosted a U.S.- based maritime
shipping registry since 1949 ... many companies regarded the registry as ade facto
second U.S. registry.”® Indeed, aformer U.S. Secretary of State founded the Liberian
registry.”” A representative of the International Transport Workers Federation also links
certain open regidries with the United States, testifying that, “...U.S. citizen-owned
vess s registered in Panama, Honduras, Liberia, Bahamas, and the Marshall Idands are
under the effective control of the United States”*® The U.S. is not the only beneficiary of
this practice. The Bahameas regidtry is run from London, and the Cambodian register is
run from South Korea>®

To be sure, having ships under the “effective control” of the U.S. isa sub-optima
gtuation. There are anumber of reforms that would reinvigorate the U.S. fledt,
particularly changesin tax policy and labor policy. Under current law, U.S. companies
must pay tax on their worldwide income, a policy that sharply curtails their ability to
compete around the world.®® An officia from the Department of Transportation has even
tedtified on the need for, “... acomplete reexamination of the tax laws which govern
merchant shipping in order to creste more incentives for investment by shipownersto
return to the U.S. flag.”®* Labor policy may be an even bigger problem. Shipsflaggedin

%2 Riad a Khouri, “Maritime and Air Transport: The Potential Gains from Liberalization,” Third
Mediterranean Devel opment Forum, Cairo, March 1999.

53 http://www.marad.dot.gov/programs/RRF.html .

>4 http://www.marad.dot.gov/programs/NDRF.html .

%5 Rob Quartel, “America’s Welfare Queen Fleet: The Need for Maritime Policy Reform,” Regulation, V.
14, No. 3, Fall, 1991. Available at http://www.cato.org/pubs/requl ation/regv14n3/regl4n3-quartel.html .

%8 Testimony of Alex Vines, Senior Researcher, Human Rights Watch, to the Special Oversight Panel on
the Merchant Marine of the House Armed Service Committee, June 13, 2002. Available at
http://armedservices.house.gov/openi ngstatementsandpressrel eases/ 107thcongress/02-06-13vines.html .
>’ Testimony of Y oram Cohen, Chief Executive Officer, LISCR, to the Special Oversight Panel on the
Merchant Marine of the House Armed Service Committee, June 13, 2002. Available at
http://armedservices.house.gov/openingstatementsandpressrel eases/ 107thcongress/02-06-13cohen.html .
°8 Testimony of David Heindel, 2" Vice Chairman, International Transport Workers' Federation, to the
Specia Oversight Panel on the Merchant Marine of the House Armed Service Committee, June 13, 2002.
Available at http://armedservices.house.gov/openingstatementsandpressrel eases/ 107thcongress/02-06-
13heindel.html .

%9 “Section 1.3: What are Flags of Convenience?’ International Transport Workers' Federation, 2002.
Available at www.itf.org.uk/english/flagsconvenience/reports/2002/section01/what-are-foc.html .

80 Daniel J. Mitchell, “Making American Companies More Competitive,” Backgrounder 1691, the Heritage
Foundation, September 25, 2003. Available at http://www.heritage.org/Research/Taxes/BG1691.cfm.

61 Testimony of William Schubert, Maritime Administrator, Department of Transportation, to the Special
Oversight Panel on the Merchant Marine of the House Armed Service Committee, June 13, 2002. Available
at http://armedservices.house.gov/openingstatementsandpressrel eases/ 107thcongress/02-06-
13schubert.html .
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the U.S. must be built in America and use America labor.®? Thisis a grave problem since
manufacturing and labor cogtsin the U.S. are consderably higher than internationa
averages®®

High-Tax Governments Advocate Cartel Policies

The Organization for Economic Cooperation and Development is an internationa
bureaucracy comprised of 30 indudtridized nations. Dominated by high-tax European
welfare gates, the OECD isinfamous for its campaign to hinder jurisdictiona tax
competition.®* This effort is primearily designed to help high-tax nations impose their tax
laws on income earned in low-tax jurisdictions, largely because paliticians from high-tax
nations do not want their citizens to have the right to benefit from better tax law in other
jurisdictions.

The attack on open regidriesis part of this anti-tax competition effort. The OECD
created a blacklist of low-tax nations in 2000, and a mgority of the jurisdictions with
open registries were placed on this list — including eight of the nine largest open
registries.®® According to the Paris-based bureaLicracy, open registries are a“harmful”
form of competition because high-tax governments have a difficult time determining
whether their citizens have any shipping income®® The OECD is demanding automatic
access to information about the ownership of shipping companies, even if the companies
are registered in other nations and the ships generate income abroad.®”

The OECD'’ s anti-tax competition campaign is an assault on sovereignty, but it
aso isathreat to good tax law and sound business practices. For instance, the OECD
writesthat, “ The genesis of this problem isthe ability of corporations to be ether partia
or whole owners of ships.” ® Does this mean the OECD actually expects individual
investors to directly own ships, notwithstanding the immense ligbility issues? Indeed, the
OECD admitsthat itsreal concern is not open registries, but rather that revenue agents
from high-tax nations do not have the right to ransack private company filesto ascertain
who owns each ship. The bureaucrats even attack free trade, complaining that ships can

62 Rob Quartel, “America's Welfare Queen Fleet: The Need for Maritime Policy Reform,” Regulation, VVol.
14, No. 3, Fall, 1991. Available at http://www.cato.org/pubs/regul ation/regv14n3/regl4n3-quartel.html .

83 Allen R. Ferguson, “Reform of Maritime Policy: Building Blocks of an Integrated Program,” Regulation,
Vol. 17, No. 2, 1994. Available at http://www.cato.org/pubs/regul ation/regv17n2/regl7n2-ferguson.html .
64 “Harmful Tax Competition: An Emerging Global Issue,” Organization for Economic Cooperation and
Development, Paris, 1998. Available at http://www.oecd.org/dataoecd/33/0/1904176.pdf.

85 «“Toward Global Tax Cooperation,” Organization for Economic Cooperation and Development, Paris,
2000. Available at http://www.oecd.org/dataoecd/9/61/2090192.pdf.

% Many open registries also were placed on the OECD blacklist for additional reasons such as company
formation laws and international banking.

67 « Behind the Corporate Veil: Using Corporate Entities for I1licit Purposes,” Organization for Economic
Cooperation and Development, Paris, 2001. Available at http://www1.oecd.org/publications/e-
book/2101131e.pdf.

68 « Ownership and Control of Ships,” Organization for Economic Cooperation and Development, March

2003. Available at http://www.oecd.org/datacecd/53/9/17846120.pdf.
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be owned by, “...corporate instruments and structures that are freely available
internationally.”®°

Last but not lesst, the OECD regurgitates the ITF argument that open registries
somehow are vulnerable to terrorism. In an uncharacteristic display of even-handedness,
however, the OECD admitsthat, “...it is aso possible for sophisticated and well-funded
terrorists to misuse traditional registers for such purposes, and hence they are not free
fromrisk. The higher risk for terrorists involved in working through the more tightly
controlled traditiona registers may well be compensated by the more effective cover that
would be offered by association with respected and well-known traditional flags”’® In
any event, the OECD - like the Internationa Transport Workers Federation — offersvery
little theory and absolutely no evidence to support the accusation that open registries are
more vulnerable to terrorist misuse.

The Critical Role of Jurisdictional Competition

While not the focus of this paper, readers may be interested in learning more
about jurisdictiona competition and why it is o important in today’s economy. This has
become a very controversid issue because globalization makes it harder for inefficient
governments to maintain uncompetitive policies. But rather than reform, many of these
governments are working through internationa bureaucracies to hinder jurisdictiond
competition. If their harmonization efforts are successful, bureaucracies like the OECD,
the European Union, and the United Nations will undermine economic liberdization and
cripple policy innovation.

Perhaps because of America s long experience with federdism, many U.S.,
officids are appropriately skeptica of “one-gze-fits-al” harmonization schemes. John
Bolton, currently serving as Undersecretary of State for Arms Control and Internationa
Security, wrote that this approach, “... represents akind of worldwide cartdlization of
governments and interest groups. ... The costs to the United States-- reduced condtitutiona
autonomy, impaired popular sovereignty, reduction of our internationa power, and
limitations on our domestic and foreign policy options and solutions--are far too gredt,
and the current understanding of these costs far too limited to be acceptable.” "

Not surprisngly, economists are particularly criticd of effortsto difle
jurisdictional competition. Indeed, severa Nobel Prize winners have commented
specificaly on tax competition. James Buchanan points out that .. .the
intergovernmenta competition that a genuinely federa structure offers may be

89 «“ Ownership and Control of Ships,” Organization for Economic Cooperation and Development, March

2003. Available at http://www.oecd.org/dataoecd/53/9/17846120.pdf.
70 “Maritime Security — Options to Improve Transparency in the Ownership and Control of Ships,”

Organization for Economic Cooperation and Development,” June 2004. Available at

http://www.oecd.org/dataoecd/62/39/32049167.pdf.
1 John R. Bolton, “ Should We Take Global Governance Seriously?’ Chicago Journal of International

Law, 2000.
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conditutiondly ‘efficient’...” and that “. ..tax competition among separate units...isan
objective to be sought in its own right.””? Milton Friedman, mesnwhile, writes,
“Competition among nationa governments in the public services they provide and in the
taxes they impose is every hit as productive as competition anong individuas or
enterprisesin the goods and services they offer for sale and the prices a which they offer
them.””® And Gary Becker observed that “...competition among nations tends to produce
arace to the top rather than to the bottom by limiting the ability of powerful and

voracious groups and paliticians in each nation to impose their will at the expense of the
interests of the vast mgjority of their populations.”’*

Legd scholars aso recognize the dangers of harmonization. John McGinnis of
Northwestern University Law School recently wrote that, “Jurisdictiona competition
among sovereign naionsis a primary mechanism for empowering the ‘ encompassing
interest” of anation and reducing the ability of interest groups to take resources from the
government. Under jurisdictional competition, sovereigns compete by providing efficient
levels of public goods. Leaders are thereby restrained from rewarding themsalves, their
supporters, or influentia specid interest groups. A large, diverse democracy, where
interest groups are held in check by jurisdictional competition, substantialy reduces the
incertives for individuas to seek rents through government action. Individuas will
insteed $end their time, on balance, in rdatively more productive and peaceful
ativity.” ™

Eliminating competition between nations will result in a particularly perverse
form of harmonization as paliticians conspire to adopt |east- common-denominator
palicies. The inevitable consequences — dower growth and less opportunity — make thisa
very unpaatable option.

Safety and Open Registries

Open regidries generdly have very good safety records. Thisis especidly true for
the three biggest open registries — Panama, Liberia, and the Bahameas, dl of which
perform well based on internationa comparisons of accident rates and detentions (which
occur when aship fails a port state ingpection). To be sure, there are some open registries
that are below average using these criteria, but there are many nationd regidriesthat dso
have unimpressive records.

The Internationa Transport Workers Federation often makes hysterica
accusations againgt the safety records of open regidtries, but these claims evaporate under

2 Geoffrey Brennan and James Buchanan (1980), The Power to Tax: Analytical Foundations of a Fiscal
Constitution (Cambridge University Press. Cambridge).

73 _etter to Center for Freedom and Prosperity, 2001. Available at
http://www.freedomandprosperity.org/update/u05-15-01/u05-15-01.shtml#3,

" Gary Becker, “What' s Wrong with a Centralized Europe? Plenty,” Business Week, June 29, 1998.

7S John O. McGinnis, “ The Political Economy of Global Multilateralism,” Chicago Journal of International
Law, 2000.
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closer examination. For instance, the ITF charges that, “In 2001, 63 percent of al losses
in absol ute tonnage terms were accounted for by just 13 FOC registers.”’® But the I TF
neglects to mention that the top 13 open registries have about that share of the world's
shipping fleet.”” In other words, the I TF accusation is about as remarkable as noting that
50 percent of people are taler than average and 50 percent of people are shorter than
average.

The most neutrd and comprehensive andysis of flag state quaity was put
together by mgor shipping organizations. Their study, Shipping Industry Guidelines on
Flag State Performance, " looked at nearly 20 criteria and noted whether registries did or
did not satisfy those criteria. The data makes a strong case for open registries. For
ingtance, open registries accounted for less than one-fourth of the totd, yet they were
one-third of the nations with perfect records — and they account for 100 percent of the
total if de facto open registries are properly categorized.

If agood record is defined as having five or fewer areas of non-compliance, more
than 60 percent of open registries get good grades. Fewer than one-third of natiordl
regidtries, by contrast, score that highly. If a poor grade is defined by non-compliancein
a least 10 aress, five open registries receive falling marks. But nationd registries do even
worse, both numericaly and proportionately with more than 20 closed flags achieving
this dubious distinction. ”®

The two most important criteriafor comparing safety records presumably are
accidents and detentions. And the best way of determining aregistry’s safety record isto
compare accidents and detentions as a percentage of the totd fleet. After dl, the tota
number of accidents has no meaning without knowing whether thisis alarge percentage
or atiny percentage of the total.

The most notable type of accident, of course, resultsin the loss of the ship.
Reying on I TF data, 99 ships from 32 nations were lost in 2001.2° Thisinformation
shows that the Panama, Liberia, and the Bahamas al had above-average performance.
Not only did the three biggest open registries lose fewer ships than would be expected
congdering the size of their fleets, but Six of the nine open regidries among the world' s
20 largest fleets had better-than-average results®

78 “\What do FOCs mean to seafarers,” International Transport Workers Federation, 2004. Available at
www.itf.org.uk/english/flagsconveni ence/whatmean/index.htm

" “Top 20 Merchant Fleets of the World,” Maritime Administration, Department of Transportation, Jan. 1,
2004. Available at http://www.marad.dot.gov/Marad_ Statistics/M FW -1-04.pdf.

78« Shipping Industry Guidelines on Flag State Performance,” Maritime International Secretariat Services,
Ltd., London, 2003. Available at http://www.marisec.org/flag-perf ormance/flag-performance. pdf.

79 « ghipping Industry Guidelines on Flag State Performance,” Maritime International Secretariat Services,
Ltd., London, 2003. Available at http://www.marisec.ora/flag-performance/flag-performance. pdf.

80 « Casualties for 2001,” International Transport Workers Federation, 2001. Available at
http://www.itf.org.uk/itfweb/seafarers/foc/report_2001/pages/s15-07.html .

81 Author’ s cal cul ations based on data from the International Transport Workers' Federation and the
Department of Transportation’s Maritime Administration.
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Another way to measure safety is to examine detentions, which occur when aship
failsingpection and mudt rectify the faults before leaving port. There are three mgjor
sources of data for detentions, and open registries receive generdly good marks.
Furthermore, they rardly areincluded on “blackligs’ that are used to target fleets with
sub-par performance. For instance:

Asia-Pacific region: Of the 15 nations whose ships had above-average detention
rates in the Asa- Pacific region, amgority were nationd registries — and none of
the big three (Panama, Liberia, and Bahamas) were on this problem list.?? Indeed,
looking & the world's 20 biggest fleets, dl nine of the open regigtries on thislist
had bel ow-average detention rates — indicating above-average safety and
maintenance records. Indeed, only one of these nations is on the Tokyo blacklist .
Two are on the grey list and six are on the white list.®*

European region: Of the 24 nations whose ships had above-average detention
rates in the European region, only nine were open registries. Notably, none of the
big three open registries was on the list.3* Of the nine open registries with the
biggest fleets, amajority earned a spot on the white list of best performers®®

United States: Ironically, it isonly in the U.S. that open registries have amassed a
ub-par performance, accounting for 11 of the 21 nations on the list of targeted
flag states.®® But it is worth noting that a magjority of major open registries had

bel ow- average detention rates and only one open registry from thetop 20— St.
Vincent and the Grenadines — was noticeably above average®” Moreover, six
open regidries aready have qudified for the Coast Guard' s expedited program

for high-quality fleets®®

The aforementioned data does not prove that open registries necessarily maintain
safer ships. After dl, ahandful of very smal open registries— Belize, Balivia, Cambodia,
Honduras, and St. Vincent and the Grenadines — have bad records, appearing on the Paris,
Tokyo, and U.S. blacklists.®® Panama has the least impressive performance of the big

82« Annual Report on Port State Control in the Asia-Pacific Region,” Tokyo Memorandum of
Understanding Secretariat, Tokyo, 2003. Available at http://www.tokyo-mou.ora/ANNO3.pdf.

8 « Annual Report on Port State Control in the Asia-Pacific Region,” Tokyo Memorandum of
Understanding Secretariat, Tokyo, 2003. Available at http://www.tokyo-mou.ora/ANNO3.pdf.

84« Annual Report from the Paris MOU on Port State Control,” Paris, 2003. Available at
http://www.parismou.org/upl oad/pdf/PM OU%20A nrep2003.pdf.

8 « Annual Report from the Paris MOU on Port State Control,” Paris, 2003. Available at

http://www . parismou.org/upl oad/pdf/PM OU %20A nrep2003. pdf.

8 «Port State Control in the United States: Annual Report,” United States Coast Guard, 2003. Available at
http://www.uscg.mil/ha/g-m/pscweb/annal rpt03.pdf.

87« port State Control in the United States: Annual Report,” United States Coast Guard, 2003. Available at
http://www.uscg.mil/ha/g-m/pscweb/annal rpt03. paf.

8 « port State Control in the United States: Annual Report,” United States Coast Guard, 2003. Available at
http://www.uscg.mil/hg/g-m/pscweb/annal rpt03.pdf.

89 « Shipping Industry Guidelines on Flag State Performance,” Maritime International Secretariat Services,
Ltd., London, 2003. Available at http://www.marisec.org/flag-performance/flag-performance. pdf.
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three registries, amassing an average record by world standards. But Since there are some
nationa regigries that have condgtently bad grades, this smply indicates that some
registries do agood job promoting safety while others either are lackadaisica or have
inadequate resources.

Instead of making ideologicaly motivated attacks on open registries, advocates of
shipping safety should be exploring policies that actudly reduce accidents. There are
severa good options, including a thorough ingpection regime enforced by detention of
ub-par ships. Shipowners do not make money when their ships are stting idle, so thisis
an effective means of promoting ship safety. And since many port state authorities review
prior ingpection history when deciding what ships to ingpect, this enhances the incentive
to properly maintain ships. °° Port state authorities also can pressure registries — both open
and closed — to help enforce good standards by targeting ships associated with below-
average flags. °* It isworth noting, though, that even the OECD has stated that
ingpections and detentions should be based solely on the quadlity of the ship, rather than
the registry under which it is flagged.®2

Regardless of whether certain flags are targeted, regidtries have an incentive to
develop agood reputation. As one maritime group has written, “The shipping company,
and not least its charterers, may aso have generd concerns about the implications for its
corporate reputation of being associated with a poorly performing flag, even if the
company’s ships are fully compliant.”®® Thisis especidly trueif insurers begin to charge
higher rates for ships associated with lower-qudity flags.

Indeed, the mere fact that the shipping industry announced thet it was going to
andyze flag performance had a desirable impact on nations — regardless of whether they
maintained open or nationdl registries.”* Classification societies aso help to promote and
maintain sandards, As the OECD noted, “Classfication societies play an extremely
important role in the process, and must perform their tasks effectively and with great
diligence”® And since “loss of dlass’ can result in higher insurance costs and
reputational damage, thisis not atrivial sanction.®

%« Annual Report on Port State Control in the Asia-Pacific Region,” Tokyo Memorandum of
Understanding Secretariat, Tokyo, 2003. Available at http://www.tokyo-mou.ora/ANNO3.pdf.

91 « Shipping Industry Guidelines on Flag State Performance,” Maritime International Secretariat Services,
Ltd., London, 2003. Available at http://www.marisec.org/flag-performance/flag-performance. pdf.

92 «policy Statement on Substandard Shipping by the Maritime Transport Committee of the OECD,”
Organization for Economic Cooperation and Development,” April 11, 2002. Available at
http://www.oecd.org/dataoecd/18/37/2080990. pdf.

93 “Shipping Industry Guidelines on Flag State Performance,” Maritime International Secretariat Services,
Ltd., London, 2003. Available at http://www.marisec.org/flag-perf ormance/flag-performance. pdf.

9 Julian Bray, “Flag states face much tighter scrutiny,” October 17, 2003.

9 «policy Statement on Substandard Shipping by the Maritime Transport Committee of the OECD,”
Organization for Economic Cooperation and Development,” April 11, 2002. Available at
http://www.oecd.org/dataoecd/18/37/2080990.pdf.

% « Competitive Advantages obtained by Some Shipowners as a Result of Non-Observance of Applicable
international Rules and Standards,” Organization for Economic Cooperation and Development,” 1996.

Available at http://www.oecd.org/dataoecd/10/10/2754615.pdf.
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Thereis no theory or evidence to support the claim that open registries
compromise maritime safety. Lloyd' s List may have summarized the issue best, writing:

The perennia question of whether an open register can do asgood ajob asa
traditiond maritime adminigtration is one of decreasing rdlevance. There are
meany, well-proven open registers whose ships performwell enough to keep them
consstently on the white lists of port state control authority detention tables, often
in amuch better position than severa well-known, traditional maritime flags.®”

Open Registries and the Fight Against Terrorism

Ever snce the terrorist attacks on September 11, 2001, officids from intelligence
services and law enforcement have proactively worked to strengthen defenses againgt
future assaults. One potentia threet isthat terrorists might use a ship either as awesgpon
or as a means of smuggling weapons. The nightmare scenario is that a ship with anuclear
bomb is detonated at a mgor port. Needless to say, dl shipping registries should
cooperate to preclude this kind of diabolica behavior, both becauseit is the right thing to
do and becauseitisin their financid interest. The OECD even acknowledged thet dl
registries, “...would want to do what they can to reduce their exposure to possible abuses
by such groups..."%®

Open regidtries have taken the lead in the war againgt terror. Liberia, for instance,
became the firgt nation to sSign a specid agreement with the United States government to
alow its shipsto be boarded.*® Thisis a dramatic arrangement. The Wall Street Journal
reported that, “ The agreement with Liberia, the world’ s second-largest shipping registry,
givesthe U.S. Navy the authority to board and search any ship flying a Liberian flag that
U.S. intelligence believesis carrying illicit weapons or delivery systems”*%° Theworld's
largest ship registry, Panama, signed a similar agreement a few months later.1%*
Moreover, Panama has clearly stated its willingness to help fight the battle againgt both
terrorism and drug smuggling. And it is worth noting that the United States government
verifies Panama s willingness to help.1%

97 Mike Corkhill, “Challenging new regime,” Lloyd's List, September 5, 2003.

98 «Maritime Security — Options to Improve Transparency in the Ownership and Control of Ships,”
Organization for Economic Cooperation and Development,” June 2004. Available at
http://www.oecd.org/dataoecd/62/39/32049167.pdf.

9 U.S. Department of State, “Proliferation Security Initiative Ship Boarding Agreement with Liberia,”
February 11, 2004. Available at www.state.gov/t/np/trty/32403.htm

100 The Wall Street Journal, “WMD at Sea,” February 19, 2004.

101 « panamato let US search its ships,” BBC News, May 11, 2004. Available at
http://news.bbc.co.uk/2/hi/americas/3705029.stm

102 «ys stisfied with | SPS transparency,” Fairplay International Shipping Weekly, July 10, 2003.
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The OECD/ITE Straw-Man Argument

The OECD and the ITF both assert that the combination of open registries and
corporate structures somehow might facilitate terrorism, but this is a demongtrably fase
clam. Smply stated, the confidentidity rules that govern both registries and companies
do not protect behavior that violates the commonly shared laws of civilized nations.
Nations quite properly will protect the privacy of their shipping registries and
corporations when dedling with the extra-territoria tax clams of aforeign governmert,
but no country assartsthat it has the right to withhold information on terrorists.

The OECD has stated that, “ There should be proper provision for holding, sharing
and making information available to gppropriate authorities. In particular there should be
no barriersto the flow of information to competent security and law enforcement
agendies, even if thisinformation is not generally available to the public.”%® Thisisa
perfectly reasonable statement, one that should be — and presumably would be — endorsed
by dl nations. Theissueisthe definition of “gppropriate authority.” Thanksto bilatera
tregties, there dready exigts an effective system for internationa cooperation in the fight
againg serious crime. The problem arises when countries try to tax income earned in
other nations. Many low tax countries understandably do not trust the OECD since it
Seems more anxious to use internationa agreements to fight againgt tax competition
rather than to fight againgt terrorism.

The OECD and ITF dso are wrong when they imply that anonymity and secrecy
are part of open registries and corporate ship ownership. Ironicdly, the OECD even
admitsthisis not true, writing thet, “ All ship registers require some information on
ownership to be provided when application is made for the registration of a ship.”%*
Moreover, shipowners must disclose their identities when dedling with financid
indtitutions, which presumably must happen since it would be virtudly impossible to
finance and maintain a ship without access to credit.'%° Most importantly, thereisno
ability to shidd one' s identity if a crime has been committed on a ship.®

It aso isworth noting that the OECD is throwing stones in aglass house. The
bureaucracy’ s own publications declare that corporate structures are used to own shipsin
the national registries of OECD nations!®” Moreover, terrorists might actually prefer
using closed regidtries. According to the Paris-based bureaucracy, “ .. . traditiona
regigers, induding those of the OECD, may not be immune to being used by anonymous

103 “Maritime Security — Options to Improve Transparency in the Ownership and Control of Ships,”
Organization for Economic Cooperation and Development, June 2004. Available at
http://www.oecd.org/dataoecd/62/39/32049167.pdf.

104« Ownership and Control of Ships,” Organization for Economic Cooperation and Development, March
2003. Available at http://www.oecd.org/datacecd/53/9/17846120.pdf.

105 George C. Economou, “1n defence of the ship owner — the OECD Report on Ownership and Control of
Ships,” Offshore Investment, September 2003.

108 George C. Economou, “In defence of the ship owner — the OECD Report on Ownership and Control of
Ships,” Offshore Investment, September 2003.

107 « Ownership and Control of Ships,” Organization for Economic Cooperation and Development, March
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beneficia owners. The additionad complexity and risk of registering vessdsin traditiona
registers would be made up by the status and perhaps lesser attention directed toward
vessls registered in these traditional registers.”'%®

Ship control isthe key issue, not owner ship

In addition to throwing stones in glass houses, the OECD and ITF are not
targeting the right house. From a security perspective, the critical questions are who
controls the ship and what isin the cargo. In dmogt dl circumstances, the name of the
owner isirrdevant. After al, asthe OECD even admits, “...owners can delegate many of
their respongbilities to ship managers, who may (with or without the beneficia owner’s
knowledge and/or consent) themselves undertakeillegd or undesirable activities. Itis
therefore also important to know the details of the managers of the day-to-day operations
of those vessals”*%®

Thisview iswidely shared among experts. The President of the Union of Greek
Shipowners noted that the shipowner was “the least relevant” component, explaining
ingtead that, “ The operator is far more important — there needs to be transparency there...
If aterrorist wants to get involved in shipping, heis not going to put his name down.”*°
Thisiswhy shipping analysts have written thet, “ .. .an undue focus on beneficid
ownership — fostered by interest groups with agendas unreated to maritime security —
may obscure the fact that other information relating to the operation and management of
ships may well normally be more relevant to the specific concerns which the [IMO's
Intersessional Working Group on Maritime Security] seeks to address."**

Not surprisngly, open registries share this view. A spokesman for the Liberian
registry testified before apand of the House Armed Services Committee thet, “...the
critical issues of concern are: who are the crew and who has the control of the ship —who
makes decisions about the operation of the ship.”**? And an article about ship security
noted that, “...terrorists do not have to own the ship to do mischief. They can charter the
ship and thereby avoid having to risk their own investment.”*®

Moreover, even if aterrorist purchased a ship, ownership in and of itsdf isnot a
threat. The real danger iswhat he might do with it. As one press report explained, “If a
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shipowner isinvolved in terrorism, ...heis unlikely to put it down on paper, and anyway,
such activity would be afunction of his role as manager rather than owner.”** Thisis
why the proper focus should be on who has active control of the ship and the cargo thet is
being transported.

Common sense prevails

Fortunately, governments have chosen to focus on the real dangers. As part of
new procedures put in place after September 11, 2001, dl ships now must comply with
an extensve st of security procedures in order to have access to maor ports. These
rules, known as the International Ship and Port Facility Security Code, are designed to
thwart dangers indluding terrorism.**> M oreover, there are additional procedures to
facilitate cooperation between individud governments in the fight againgt terrorism and
other serious crimes. These generdly include the ability to request and obtain information
needed to investigate and prosecute crimina activity. As one Coast Guard officid
explained, hisagency “...will go firg to the flag state and ask for information through the
appropriate legal enforcement channels"*1® This system works, well, though
governments should take additional steps to promote even more cooperation.*’

The decison to focus on who controls the ship was made & a meeting of the
Internationa Maritime Organization (IMO). Delegates decided that, “...any attempt to
keep track of beneficid ownersin the interests of maritime security would be futile and
may be counterproductive.”*'® Instead, they properly decided that knowing “...who has
effective operationa control of the ship” would best protect security.**® An ITF efort to
focus on ownership was dismissed with barely one hour of debate.*?° Perhaps most
important, the United States Coast Guard endorsed this gpproach, with one officid
commenting that, “the key issue is who has effective control of the vessdl "*?! This
decision made perfect sense, as was explained in a speech the following year:

The issue was debated on and on the motion of the US and Greek delegations it
was agreed that the key issue for security was the control of the ship. Thiswas
where transparency, and competency, was required. The US Coast Guard was
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clear that what they wanted to know about a ship gpproaching US waters was
‘who in our jurisdiction was in control of this ship? They did not want a 42-page
partnership agreement faxed to them when the ship was 96 hours out.*?2

Getting the most bang for the buck

Governments do not have unlimited resources to fight terrorism. Just asit would
be unfeasible to place marshds on every commercid flight, it also would be prohibitively
expendve to put law enforcement officids on every ship. Tha iswhy it isimportant to
focus on red thrests and to minimize those threats in ways thet are cost effective for both
the private sector and the government.*?® Imposing lots of paperwork is probably not the
answer. As one shipping executive noted, “It's abloody nuisance. It' s losing us afortune
and won't bring us anything.”*%* Private sector |eaders aso have complained about rules
that would require the Coast Guard to review and gpprove individual security plansfor a
large number of ships, explaining that such ascheme, “...would not only be awasteful
expenditure of coast guard resources, but would cripple the American economy.”*?°

An active campaign to locate and liquidate terrorigts is presumably the best
option. Thislargely isajob for inteligence agencies and the military. This effort can and
should be complemented by a well-targeted defensive campaign to protect against
terrorist attacks. This campaign should not be compromised by organizations with
ideologica agendas, such asthe OECD and ITF. If pressured by these organi zations,
policy makers should consder the following trade-offs.

Should governments devote their energies to investigating whether governments
like Y emen and Somdlia are permitting Al-Qaeda to control ships?*2° Or should
those governments interfere with internationa shipping markets to help high-tax
nations enforce bad tax law?

Should governments increase their efforts to fight piracy, which has reached
record levels?*2” Or should governments rig the international shipping market to
give unions greater bargaining power?

Should governments work together to ensure the integrity of the entire shipping
supply chain, including the parts that take place on land such as the preparation
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and loading of cargo?*?® Or should they cater to the demands of the OECD and
I TF by persecuting open regigtries.

Should governments concentrate on potential risks such as the contents of
containerized cargo and the identity of seafarers?*2° Or should they help the
OECD and ITF prop up monopoalistic nationa regigtries, even though the OECD
admitsthat they, “...are vulnerable to potentia misuse by terrorists or crimina
interests."*3°

Conclusion

Open regidries play avitd role in theinternational shipping market. By
promoting competition, they help reduce costs and promote innovetion. This has
generated hodtility from both high-tax governments, represented by the Organization for
Economic Cooperation and Development, and unions, represented by the Internationa
Transport Workers Federation. High-tax governments are upset that shipowners have
migrated to open regigtriesin part to benefit from better tax law. Unions are upset since it
ismuch easer to widd power when dedling with monopolistic nationd registries.

Both the OECD and I TF want to cripple open registries. These indtitutions have
even resorted to dishonest assertions that open registries are athresat to safety and
security. Neither accusation is true. Open registries have some of the world' s best safety
records, and they aso fully support new rules to help protect ships and portsfrom
terrorist attack.

The U.S. government has wisely resisted the anti-competitive agenda of the
OECD and ITF. Asthe Maritime Adminigtrator at the Department of Transportation
correctly noted, “...it is not the policy of the United States to dictate where ship owners
invest their money or register their ships”*! Free trade and free markets are good for the
United States and good for the world economy.
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